Guidance Note
Reserved Legal Activity Rights
Effective: 18 July 2018
Introduction
This guidance has been written to clarify the authorised rights of a Costs Lawyer (as
defined). It has been approved by specialist regulatory counsel, Gregory Treverton-Jones
QC.
Definitions and references
Reference to the law herein is a reference to the Legal Services Act 2007, unless stated
otherwise.
CLSB

Costs Lawyer
LSA

The Costs Lawyer Standards Board, acting as approved regulator
under Schedule 4, Part 1 of the Legal Services Act 2007 following
delegated authority by The Association of Law Costs Draftsmen on
31 October 2011
A Costs Lawyer entitled (authorised) and regulated by the CLSB
under the Legal Services Act 2007
The Legal Services Act 2007

1.
BACKGROUND
(i)
Reserved legal activity
A Costs Lawyer is entitled (authorised) to conduct the following three reserved legal
activities (Schedule 4, Part 1):
• The exercise of a right of audience
• The conduct of litigation
• The administration of oaths
A statement of right, which clarified those rights was approved by the Lord Chancellor in
July 2007. That statement of rights was subsequently reviewed and a revised version was
approved by the Legal Services Board and implemented on the 26 March 2014. That
statement appears under the Costs Lawyer code of conduct and reads:
Provided that you are instructed to deal only with matters that relate to costs, you may
conduct proceedings and represent clients in any court or tribunal, including any criminal
court or courts martial, the Supreme Court or the Privy Council where:
•
•

•

the proceedings are at first instance; or
the proceedings include an appeal below the level of the Court of Appeal or Upper
Tribunal, are on a first appeal (other than in the Court of Appeal) and the appeal
itself relates to costs; or
the proceedings do not fall within either of the categories above, but your
instructions are limited to dealing with the costs of the proceedings; or
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•

the court or tribunal grants permission for you to conduct proceedings or to
represent a client (or both).

Where proceedings relate to other matters, in addition to costs, the rights referred to above
apply only to those parts of the proceedings (if any) that:
•
•

relate solely to costs; or
when they relate to other issues, solely those issues that are not in dispute.

A matter ‘relates to costs’ if it relates to payments for legal representation, including
payments in respect of pro bono representation under s194 of the LSA and/or to payments
made for bringing or defending any proceedings, but only if and to the extent that those
monies are not damages. For the avoidance of doubt, this includes:
•
•
•

Costs between opposing parties including costs management and budgeting.
Solicitor and client costs but not if and to the extent that issues of negligence arise
when a Lawyer competent to deal with allegations of negligence ought to be
instructed instead.
Legal aid, criminal costs, wasted costs or costs against third parties.

Further, you may administer any oath.
(ii)
Authority of the LSA in relation to entitlement (authorisation)
S13(1) states that the question of whether a person is entitled (authorised) to carry on a
reserved legal activity “is to be determined solely in accordance with the provisions of the
Act”
(iii)
Where are the authorised rights of an individual Costs Lawyer derived from?
13(2): A person is entitled to carry on an activity (“the relevant activity”) which is a reserved
legal activity where(a) the person is an authorised person in relation to the relevant activity.
(iv)
Who is an “authorised person”?
S.18(1): A person who is authorised to carry on the relevant activity by a relevant approved
regulator in relation to the relevant activity.
(v)
Is an authorised person an individual only?
No, the definition of a person under Part 9, s.207 includes a body of persons (corporate or
incorporate, commonly referred to as an entity. However, the CLSB does not authorise and
regulate entities, only individuals.
(vi)
Entitlement (authorisation) to carry out a reserved legal activity
A person is either entitled (authorised) or exempt under the LSA.
Entitled (authorised) under S.13(2):
A person is entitled to carry on an activity (“the relevant activity”) which is a reserved legal
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the person is an authorised person in relation to the relevant activity, or
the person is an exempt person in relation to that activity.
Exempt under s.19:
In this Act, “exempt person”, in relation to an activity (“the relevant activity”) which is a
reserved legal activity, means a person who, for the purposes of carrying on the relevant
activity, is an exempt person by virtue of(a) Schedule 3 (exempt persons), or
(b) paragraph 13 or 18 of Schedule 5 (additional categories) of exempt persons
during transitional period.
(vii) What are the duties of an authorised and regulated Costs Lawyer?
Part 8, s.176:
(1) A person who is a regulated person in relation to an approved regulator has a duty to
comply with the regulatory arrangements of the approved regulator as they apply to that
person.
(2) A person is a regulated person in relation to an approved regulator if the person:
(a) is authorised by the approved regulator to carry on an activity which is a reserved
legal activity; or
(b) is not so authorised, but is a manager or employee of a person who is so
authorised.
The “regulatory arrangements” of the CLSB include the Code of Conduct, with which an
authorised and regulated Costs Lawyer must comply.
2.
OFFENCES UNDER THE LSA
(i)
Undertaking a reserved legal activity when not entitled (authorised) under the LSA
Under s.14 it is an offence for a person to carry on a reserved legal activity unless entitled
(authorised) to do so. The offence is punishable by imprisonment and/or fine.
(ii)
Pretending to be entitled (authorised) under the LSA
Under s.17 it is an offence if a person wilfully pretends to be entitled (authorised) to carry
on a reserved legal activity when they are not entitled (authorised) to do so. The offence is
punishable by imprisonment and/or fine.
3.
RIGHT OF AUDIENCE
(i)
Definition under the LSA
Schedule 2, paragraph 3(1):
A “right of audience” means a right to appear before and address a court, including the right
to call and examine witnesses.
(ii)
Can a Costs Lawyer delegate this right?
No. The CLSB authorises and regulates individual Costs Lawyers, and under s.18 it is the
Costs Lawyer who is authorised in relation to this reserved legal activity. Under s.13 only an
entitled (authorised) person may undertake a reserved legal activity, and the LSA makes no
provision for the delegation of this specific right by an entitled (authorised) person.
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Therefore, subject to paragraph 1(7) of Schedule 3 (set out below), if a Costs Lawyer sends a
colleague to a Court hearing, that individual will not be entitled (authorised) to address the
Court unless they are entitled (authorised) as a Costs Lawyer, or they are permitted to
address the Court by the Court itself in the exercise of its discretion.
(iii)
Exemptions to an offence under s.14
Schedule 3, paragraph 1:
(2) The person is exempt if the person(a) is not an authorised person in relation to that activity, but
(b) has a right of audience granted by the court in relation to those proceedings.
(3) The person is exempt if the person(a) is not an authorised person in relation to that activity, but
(b) has a right of audience before the court in relation to those proceedings granted
by or under any enactment.
(7) The person is exempt if(a) the person is an individual whose work includes assisting in the conduct of
litigation,
(b) the person is assisting in the conduct of litigation(i) under instructions given (either generally or in relation to the proceedings)
by an individual to whom sub-paragraph (8) applies, and
(ii) under the supervision of that individual, and
(c) the proceedings are being heard in chambers in the High Court or a county court
and are not reserved family proceedings.
(8) This sub-paragraph applies to(a) any authorised person in relation to an activity which constitutes the conduct of
litigation;
(b) any authorised person who by virtue of section 193 is not required to be entitled
to carry on such an activity.
4.
RIGHT TO CONDUCT LITIGATION
(i)
Definition under the LSA
Schedule 2, paragraph 4(1):
The “conduct of litigation” means(a) the issuing of proceedings before any court in England and Wales,
(b) the commencement, prosecution and defence of such proceedings, and
(c) the performance of any ancillary functions in relation to such proceedings (such as
entering appearances to actions)
(ii)
Can a Costs Lawyer delegate this right?
No. The CLSB authorises and regulates individual Costs Lawyers, and under s.18 it is the
Costs Lawyer who is authorised in relation to this reserved legal activity. Under s.13 only an
entitled (authorised) person may undertake a reserved legal activity, and the LSA makes no
provision for the delegation of this specific right by an entitled (authorised) person.
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The precise ambit of the phrase “the conduct of litigation” is unclear, and is discussed by the
Court of Appeal in Agassi v Robinson [2006] 1 WLR 2126.
(iii)
Exemptions to an offence under s.14
Schedule 3, paragraph 2:
The person is exempt if the person(a) is not an authorised person in relation to that activity, but
(b) has a right to conduct litigation granted by a court in relation to those
proceedings.
Schedule 3, paragraph 3:
The person is exempt if the person(a) is not an authorised person in relation to that activity, but
(b) has a right to conduct litigation in relation to those proceedings granted by or
under any enactment.
Schedule 3, paragraph 4:
The person is exempt if the person(a) is a party to those proceedings, and
(b) would have a right to conduct litigation, in the person’s capacity as such a party,
if this Act had not been passed.
5.
RIGHT TO ADMINISTER OATHS
(i)
Definition under the LSA
Schedule 2, paragraph 8: The “administration of oaths” means an exercise of the powers
conferred on a commissioner for oaths by:
(a) the Commissioner for Oaths Act 1889 (c.10);
(b) the Commissioner for Oaths Act 1891 (c.50);
(c) section 24 of the Stamp Duties Management Act 1891 (c.38).
(ii)
Can a Costs Lawyer delegate this right?
No, this authorised right is personal to the Costs Lawyer. Under s.13 only an entitled
(authorised) person may undertake a reserved legal activity, and the LSA makes no provision
for the delegation of this specific right by an entitled (authorised) person.
(iii)
Exemptions to an offence under s.14
Schedule 3, paragraph 6 (2): The person is exempt if the person is not an authorised person
in relation to that activity under the Act, but is authorised to carry on that activity by or by
virtue of any other enactment.
Schedule 3, paragraph 6(3): The person is exempt if that person has a commission under
section 1(1) of the Commissioners for Oaths Act 1889 (c.10).
END
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